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will in the long run carry out better than any other the policies of 
the various jurisdictions with reference to the matter in question, 
without at the same time unduly complicating the administration of 
the trust. 15 

W. W. 0. 

.Federal Authority Under the War Power. — The universal 
character assumed by modern war has immensely extended the range 
of its legal consequences, so that the nature and incidents of the war 
power delegated to the federal government are to-day of unprece- 
dented constitutional importance. This power finds its sanction in 
the authority granted to. Congress to raise and maintain an' army 
and navy, to provide for organizing a militia, to declare war and to 
make such laws as are necessary and proper therefor. 1 But, whereas 
formerly its scope was fairly confined to military operations, to-day 
it extends to the entire economic mobilization of peoples, 2 displacing 
in part the normal police power of the states. 3 The ordinary labor 
policy of the country is profoundly modified. 4 In fine, congressional 
power under these clauses would seem unlimited, provided, at most, 

15 Cf. footnote 11, supra, upon the disadvantage^ so far as respects 
simplicity of result, which would come from applying the rule of the 
domicil of the various beneficiaries where, as would frequently happen, 
the latter are domiciled in different jurisdictions. 

1 Constitution, Art. I, Sec. 8. Congress shall have Power : 

(11) To declare War,_ grant Letters of Marque and Reprisal, and 
make Rules concerning Captures on Land and Water; 

(12) To raise and support Armies, but no Appropriation of Money 
to that Use shall be for a longer Term than two years; 

(13) To provide and maintain a Navy; 

(14) To make Rules for the Government and Regulation of the 
Land and Naval Forces; 

(15) To provide for calling forth the Militia to execute the Laws 
of the Union, suppress Insurrections and repel Invasions; 

(16) To provide for organizing, arming, and disciplining, the Mili- 
tia, and governing such Part of them as may be employed in the 

Service of the United States, reserving to the States respec- 
tively, the Appointment of the Officers, and the Authority of 
training the Militia according to the discipline prescribed by 
Congress ; 
(18) To make all Laws which shall be necessary and proper for 
carrying into Execution the foregoing Powers. * * * 

2 So the price of fuel may be regulated, United States v. Pennsylvania 
Central Coal Co. (D. C. 1918) 256 Fed. 703, and the entire output of a 
factory, commandeered. See Moore & Tierney v. Roxford Knitting Co. 
(D. C. 1819) 250 Fed. 278. 

3 The federal government may prohibit the maintenance of disorderly 
houses near military cantonments. United States v. Casey (D. C. 1918) 
247 Fed. 362; Unied States v. Scott (D. C. 1918) 248 Fed. 361; Pappens 
v. United States (C. C. A. 1918) 252 Fed. 55. 

4 Kroger Grocery & Baking Co. v. Retail Clerk's etc. Ass'n. (D. C. 
1918) 250 Fed. 890, where, interstate commerce not having been proved, 
the federal government could have acquired jurisdiction only under the 
war power. See Rosenwasser Bros. Inc. v. Pepper (1918) 104 Misc. 457, 
461, 172 N. Y. Supp. 310, 312. 
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the requirements of due process are met and the acts are reasonably 
"necessary and proper." It is, therefore, essential that the legal 
duration and limits of this power be determined. 

The recent cases of Northern Pacific By. v. North Dakota (1919) 
250 U. S. 135, and Dakota Central Tel. Co. v. South Dakota (1919) 
250 TJ. S. 163, raised this question by implication. While operating 
the railroads and wires under the Federal Control Act, 5 the central 
government increased the rates and fares in intrastate commerce. 
The state public utilities commissions thereupon sought to enjoin 
the companies from enforcing rates different from those already 
established. On appeal, the Supreme Court held that the Federal 
Control Act was a legitimate exercise of the war power and that a 
state might not interfere with its provisions. 

Since these actions arose after the signing of the armistice of 
November 11, 1918, the decisions imply that war powers may con- 
tinue though hostilities have in fact ceased. 6 Quite apart from the 
popular association of "war" with armed conflict, it has a distinct 
legal significance in that it gives rise to a new set of relations be- 
tween belligerents and neutrals. In this sense, one speaks of the 
de jure state of war as opposed to de facto war. It seems clear that 
a mere local respite does not end this de jure state. 7 And even 
though an armistice brings to an end all hostilities, for legal pur- 
poses, we must regard war as continuing until the treaty of peace is 
ratified, 8 or, at least, a formal proclamation of peace is made by the 
President. 9 At all events, the existence of war is a matter of decision 

« 40 Stat. 451, 904. 

"Whether or not federal control of the railroads would be constitu- 
tional in times of peace is a question beyond the scope of this note. 
Here, the court treated the statute as an exercise of war power, pure and 
simple. 

t McClelland v. United States (1874) 10 Ct. of Claims 68; United 
States v. Tubig (1904) 3 P. I. 244. 

*The Eliza Ann (1813) 1 Dodson 244, holding that where territory 
is acquired by conquest, the cession is complete only upon the ratification 
of the treaty of peace, and the military authorities may collect the cus- 
toms under the war power until then. Cross v. Harrison (1853) 57 U. S. 
164; Macleod v. United States (1910) 45 Ct. of Claims 339. And until 
peace is declared, duties may be validly levied on trade between the occu- 
pied territory and the United States. Dooley v. United States (1900) 182 
U. S. 222, 21 Sup. Ct. 762 (semble) ; De Lima v. Bidwell (1900) 182 U. S. 
1, 21 Sup. Ct. 743. No action of implied contract lies for the uncompen- 
sated use, between an armistice and the ratification of peace, of a 
vessel captured during hostilities. See Hi jo v. United States (1904) 194 
U. S. 315, 24 Sup. Ct. 727; Herrera Nephews v. United States (1908) 43 
Ct. of Claims 430. In line with the principal cases, is Commercial Cable 
Co. v. Burleson (D. C. 1919) 255 Fed. 99. Cf. United States v. Hicks (D. 
C. 1919) 256 Fed. 707, where the court interpreted the President's an- 
nouncement that the "war was at an end" as bejng a Presidential procla- 
mation of peace. As to an advisory construction of "during the war," 
see 22 Op. Atty's Gen'l. 190. 

9 The Protector (1871) 79 U. S. 700; United States v. Anderson 
(1869) 76 U. S. 56; Brown v. Hiatts (1872) 82 U.S. 177; Adger v. Alston 
(1872) 82 U. S. 555. 
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for the political branch of the government as expressed in its formal 
acts, rather than for the courts. 10 

The courts having taken the stand that until formal ratification 
of the treaty of peace or at least a proclamation of peace by the 
President, a state of war exists, a serious question arises as to 
whether the federal government may continue to exercise, un- 
checked, the power which it appropriated to itself under the license 
of abnormal conditions. The principal cases imply as much, 11 and 
seem to indicate that once given the legal state of war, the deter- 
mination of whether the exigency is in fact such as to justify a par- 
ticular war measure is for the legislature and executive only. A 
flagrant abuse of this power by the executive without the authority 
of Congress will be interfered with by the courts, 12 but there seems 
to be no case where the judiciary has presumed to limit the power of 
Congress to enact war measures. The decision of the legislative 
branch as to the propriety of exercising this power has hitherto been 
regularly sustained. But in all cases which have arisen so far, where 
the courts have upheld such war measures as Congress has enacted, 
they have done so on the ground, express at least, that they were 
necessary and proper. It may well be that were Congress to destroy 
fundamental private rights without due process, under pretext of 
military necessity, the courts would intervene. And until every 
possible case has arisen, one could hardly urge with confidence, that 
in no case, however tyrannical and unnecessary, where Congress had 
seen fit to use the' war power, would the courts question its right 
to do so. 

The provision in the Federal Control Act that the United States 
may retain its possession of the roads until eighteen months after 
the ratification of peace, 13 suggests a further question as to whether 
under any circumstances, a war power may be exercised after the 
termination of war de jure. It is very possible for an emergency, 
occasioned by war, to endure after the ratification of peace. Espe- 
cially where extensive war measures have been adopted, and a sudden 

10 See Conley v. Supervisors of Calhoun County (1868) 2 W. Va. 
416, 419; Bishop v. Jones & Petty (1866) 28 Tex. 294, 319; In re Wulzen 
(D. C 1916) 235 Fed. 362, 365. As to the existence of wars between for- 
eign countries, the decision of the political branch of the government is 
determining. See United States v. Palmer (1818) 16 U. S. 610, 634. 

11 See Dakota Central Tel. Co. v. South Dakota (1919) 250 U. S. 163, 
184. 

13 Ex parte Milligan (1866) 71 U. S. 2. This court expressed the opin- 
ion that the Constitution is a law for rulers and people equally in war 
and peace. (See p. 120). But another court has said that the only limit 
on the war power of the United States is the law of nations. See Knoe- 
fel v. Williams (1868) 30 Ind. 1, 5. Neither of these statements describe 
the situation accurately. In Ex parte Milligan, the court was merely re- 
viewing an executive measure. Five judges said that even had Congress 
authorized such a proceeding, they should have held it unconstitutional 
(see p. 125), but this was no holding. On the other hand, four judges in 
a concurring opinion declared that had Congress given the executive 
authority in the particular matter, such a law would have been constitu- 
tional (see p. 140). 

"40 Stat. 458, §14. 
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return to the status quo ante would be disastrous. In suet a case, 
the continuation of extraordinary measures after the termination of 
war, seems both necessary and proper. 14 But in this ease, it is sub- 
mitted that the courts would be more likely to inquire into the 
necessity of the measure. 

The Inchoate Eight of Dower as Affected by Proceedings in Emi- 
nent Domain. — From the earliest times the common law courts have 
so favored the widow's right of dower that it has generally come to 
be regarded as a fixed institution of our social and economic system 
and a necessary concomitant of our civilization. 1 Consequently, it 
is natural that various jurisdictions should have been at pains at 
one time or another to protect this right even while in its inchoate 
state. 2 Thus inchoate dower has been held to be an incumbrance on 
the fee 3 for which an action for breach of warranty against incum- 
brances would lie. 4 A wife during the lifetime of her husband may 
bring a bill in the nature of an action to remove cloud on title, 5 or 
to redeem a mortgage, based on her inchoate right of dower in real 
property which her husband has alienated. In short, this seems to 
be a property right 7 having calculable value, even though contingent 
in nature. 8 

« Stewart v. Kahn (1870) 78 U. S. 493, 507, where the court upheld 
the constitutionality of a statute suspending the running of the statute 
of limitations during the Civil War. Since no suit could be maintained 
until peace had been restored, the operation of this statute must, of 
necessity, have begun after the de jure war had ceased. 

1 Royston v. Royston (1857) 21 Ga. 161, 172; Underground Electric 
Ry. v. Owsley (1912) 196 Fed. 278; Aikman v. Harsell (1885) 98 N. Y. 
186. " . . . the tenant in dower is so much favored, as that it is the 
common by-word in the law, that the law favoureth three things: 1, Life; 
2, Liberty; 3, Dower." Bacon, Statute of Uses *37. 

2 Royston v. Royston, supra, footnote 1 ; Konvalinka et al. v. Schlegel 
et al. (1887) 104 N. Y. 125, 9 N. E. 868 (holding that a widow can take 
dower in addition to her rights under a will) ; Matter of Brooklyn 
Bridge (1894) 75 Hun. 558, 27 N. Y. Supp. 597, aff'd. 143 N. Y. 640, 37 
N. E. 823 (protecting an inchoate right of dower in money received by 
husband under eminent domain proceedings). 

a Porter v. Noyes (1822) 2 Me. 22; Bitner v. Brough (1849) 11 Pa. 
127; see McCord v. Massey (1895) 155 111. 123, 39 N. R 592. 

4 Rawle, Covenants for Title (3rd ed.) 119 et seq.; Shearer v. Ranger 
(1839) 39 Mass. 447; see Prescott v. Trueman (1808) 4 Mass. 627, 630; 
cf. Johnson v. Nyce's Ex'rs. (1848) 17 Ohio 66. 

« Madigan v. Walsh (1868) 22 Wis. *501, approved and followed in 
Huntzicker v. Crocker (1908) 135 Wis. 38, 115 N. W. 340; Kursheedt v. 
U. D. S. Institution (1890) 118 N. Y. 358, 23 N. E. 473. 

«Mackenna v. Fidelity Trust Co. (1906) 184 N. Y. 411, 77 N. E. 721; 
Kursheedt v. U. D. S. Institution, supra, footnote 5. 

'2 Scribner, Dower (2nd ed.) 5 et seq.; Buzick v. Buzick (1876) 44 
Iowa 259. Release of dower is a sufficient consideration to sustain a con- 
veyance by a husband to his wife against the claims of creditors. Bullard 
v. Briggs (1829) 24 Mass. 533. A wife may maintain a bill to set aside 
a deed given by her husband to which her name is forged, Clifford v. 
Kampfe (1895) 147 N. Y. 383, 42 N. E. 1, and may bring an action for 



